3y

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

GEmALD C. MANN
ATTORNEY GKNERAL

Honorable George H, Theppard
sitete Comptroller of Public Accounts
Austin, Texas

Dear Jir: ' Opinion No. 0-3887
Ret Ia the 90¥ of dutherized, bdut
unsubscribed, non-par value
stoek ¢ ration taxeble
under th 3t tex law?
‘. We have regelved and ¢ it ror
' =n opiniocn from this department 1th efersnce to rther

or not it is necessary to pla )
-, upon the 904 of authoriszed, tu haori bed, uaminal or
} Y npen-psr value stock of & 7 . sration,

r Jession, ensoted
a stook transfer tax : 1ole 15, of Houss Bill
KRo. &,

:re intentlon Ae nnnifcst. ratner, to
xoise ¢ urden upon the person, firm
saking or effectusting e taxable

ato;k rAther than upon ths eorporation
: rafrfiocked in. « o »

wMis donelusion ag to the non-taxabllity of
original f5sued stook does not extend to and em-
brace treasury stogk, #o-~called, which hae been
once outstanding in the hands of the public snd
hss besn purchased by the sorporation for resale.
fuoh stock 1s not original issue stock end is
taxable.

HO COMMUNICATION IS TO BE CONETAUED AS A DEPARTMENTAL OPINION UNLESS APPRGVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Chepter 19A of the Revised (ivil “teatutes of Teics,
1625, teing ‘rticles 3738a to 1638m, ingluaive, iz the Texas
1aw dueling with noneper corporations. ~rticle 1538a, supra,
provides:

"Upon the orgsnlizetion, undeér the luws of
this “tate, of any private corporation for pro-
£it, . . . provision ray b made for the issu-
anee of shares of 1te mtoak without nominal or
par value. ZXvery such share shall be wcusl in
8l) respcots to every other such share, ¢xoept
that the oherter or wny smendment thereof may
provide that such shares should be divided into
Gifferent olasser, the sharss of sech slans to
have preferences, designatiocns, rights, privi-
leges and powers and be sudbject to such restrie-
tiona, limitations and qualificetiouns e shaell
boe stated in the charter or any emsnénent thereof.
Any lew of this Ttate requiring that the par value
of shares of satock of & corporation be stuted in
any certifioate, reporsi, or other lnstrument or
peper shall e oomplied with by stating, in re-
speat to shares without nominal or par value,
that auch stoelt is without psr velue, and wherever
the amount of stook is required to be stated, the
puaber of such shares without nominel or psr value
chall bYe sBtated and thet such s2hares ere without
nominel or npear wvalue."

Artiele 1538b, supra, provides:

"Tvery certifioate issued for shares of swcek
without nominel or payr velue shall hsve plainly
steted on ite faoce the nuxzber of shares whioch it
represente pné the ¢élaes thereof, and shall not
set forth eny par value or veliue in dollars of
ayeh aherea, Fo suoch qertificets shell exprecs
or state therson sny rate of dividend, preference
s Lo assats in liguldation, o price at whioh
such shares mey be relsemed oxoept in dollers end
eunts per shere,"
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Artiole 15380, supre, provides:

"Corporetions mey issue and diepoze of their
authorized shares having no nominel or per value
for such oonseideration as may be preseribed in the
original cheartsr or any emendment thereof; or, if
no consideration is so presoribed, then for such
considerstion as rmay be fixed by ths stookholders
at & meeting duly omlied and held for that purpose,
or by the board of directors when scting under
genersl or special suthority grented by the stocke
holders, or by the board of dirsotoras when acting
under genersl authority conferred by the original
charter or any emendment thereof; suoh considera~
tion to be in the form of money paid, labor done
or property actually regelved, Any and sll sheres
without nominal or par value izsued for the con-
sideretion presorided or fixed in aceordance with
the provislons of this section shell %e fully paid
stook and not l1liadble to any further eall or assess~
zent thereon, nor shall the subsoriber or holder
be lisble for any further payments."

Artiole 15384, supra, provides:

“Corporations authorizing the issusance of
shares of its (their) stook without nominal or
par value shall furnish to, end file with, the
Tegretary of “tate at the time of filing the char~
tor or emendment to & charter authorizing the is-
suance of such stook a certificate authentiocated
by the incorporators as to original cherter, and
by a majority of the direetors ss to any amend-
ment thereof, in the manner required by the laws
of this “tets as t0 an original oeharter of in-
corporation, setting forth the following:

“{(a)} The number of ahares with & per or
face value and the number of shares without nom-
insl or par value thet may be issued by the cor-
poretion and the olasses, if eany, into whioch such
shares are divided,

"
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“(d) The number of shares without nominal
or par value subscribed and the actual considere-
tion received by the corporation for such sBares;
and upon receiving such certificate it shall be
the duty of the Teqretery of “tate, on payment of
office feecs and frenchise tax due, to Tile and re~
gord the cherter, or amendment thereof, of such
corporation and to give his ocertificate showing
the reocord thereof, provided, however, the astogk-
holders of eny corporation suthorizing the issu~
anoe of shares of its stook without nominal or
par velue shall be required, in good faith, to
subscribe and pay for at least ten per oent of
the authorized shares to be issued without noni-
nal or par value before said corporastion shall
be gchartered or have its charter sxended mo &s
to suthorize the issuance of sharea without par
or nominal valuej provided further that in no
event the amount £0 pald shall be less than
225,000,00."

From the facts given in your request, we gather
that thers i8 no doudt but that our opinion Neo. 0O~-359A is
spplioable to the 10% of the authorized shares of non-par
velue oorporations thet are required to be sudbsoridbed and
paild for scoording to subsection (4) of Article 15384, supra.
This request concerns the taxability of the remsining 90%
of the authorized, but wnsubsocribed, non-par vealus stook of
such a corporation,

e £ind nothing in the law dealing with non-par
corporations whish would indicete thet the 90% of the noa-
par value or nominel value stook that is authorized snd un-
subsoribed should be taxed under the provisions of ssid
House Bill Mo, 8. UYe bellieve that it {8 an original issue
of the stoock of such & corporation until suod time as title
to the stock hes passed to the originel aubseribers of sald
oorporats stoock. ‘e think the rule as expressoé in our opin-
ion Ro. 0~339L, snd copled herein, is appliceble snd oontrol-
ling in enswering the question subrmitted by you.
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We trust thet in thls manner we heve fully answered
your ianquiry.

Yours very truly

ATTORNEY GENERAL OF TEXAS

27108k

Harold MaoCrsoken
Assistant
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